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Association Activities 


AT THE ANNUAL MEETING of the Association, held on May g, the 
following officers and members of committees were elected: 


PRESIDENT 
Orison S. Marden 


VICE PRESIDENTS 


Samuel A. Berger James H. Halpin 
Allen Evarts Foster John J. McCloy 
Alexander C. Neave 


SECRETARY 


Robert Coulson 


TREASURER 


Melbourne Bergerman 


EXECUTIVE COMMITTEE 


Class of 1962 
W. Mason Smith, Jr. 
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Class of 1965 
Merrell E. Clark, Jr. E. Nobles Lowe 
William S. Gaud, Jr. Sheldon Oliensis 


COMMITTEE ON ADMISSIONS 


Class of 1964 
Jewel H. Bjork Eugene A. Leiman 
Vincent L. Broderick Robert P. Patterson, Jr. 
William W. Karatz David Simon 


David S. Worgan 


COMMITTEE ON AUDIT 


Leonard T. Scully George A. Spiegelberg 
Dean W. Worcester 


At the Annual Meeting the following resolutions, presented 
by the Committee on the Judiciary, Samuel I. Rosenman, Chair- 
man, were adopted: 


RESOLVED, that The Association of the Bar of the City of New York 
finds The Honorable Benjamin J. Rabin well qualified to be a Justice of the 
Supreme Court of the State of New York, First Department and, in view of 
his long and exceptionally meritorious service, urges all political parties to 
endorse him for re-election. 


RESOLVED, that The Association of the Bar of the City of New York 
finds The Honorable Frank S. Hogan well qualified to be District Attorney 
of New York County and, in view of his long and exceptionally meritorious 
service, urges all political parties to endorse him for re-election. 


Lawrence Ebstein, the Acting Chairman of the Committee on 
the Municipal Court of the City of New York, offered the follow- 
ing resolution, which was approved: 


RESOLVED, that The Association of the Bar of the City of New York 
recommends the renomination by all parties and the re-election of The 
Honorable George Starke, Borough of Manhattan, Fifth District; The Hon- 
orable Pelham St. George Bissell, III, Borough of Manhattan, Ninth District; 
The Honorable Mario J. Cariello, Borough of Queens, First District; The 
Honorable Daniel E. Fitzpatrick, Borough of Queens, Fourth District; and 
The Honorable James W. Feely, Borough of Kings, Sixth District, as Justices 
of the Municipal Court of the City of New York. 
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Amendments to By-Laws XIII and XXI were adopted, which 
will make two changes in the Association’s procedures, to take 
effect June 1, 1962, for evaluating judicial candidates: 


1. abolition of the requirement that reports on elective candidates be 
submitted to the Association at a Stated Meeting, and creation of a proce- 
dure for such candidates, not found qualified by the Judiciary Committee, 
to appeal to the Executive Committee and receive a further hearing and 
review, before a report is made public; 

2. expansion of the Judiciary Committee’s powers to include jurisdiction 
over candidates now within the jurisdiction of other Association committees 
so that it will review the qualifications of all candidates; and enlargement 
of the Judiciary Committee to consist of a chairman, twenty-one members, 
and the ex-Presidents of the Association as ex-officio members, the twenty- 
one members and the chairman to be appointed by the President and con- 
firmed by the Executive Committee. 


e@eo 


THE COMMITTEE on Federal Legislation, Edwin L. Gasperini, 
Chairman, adopted the following resolutions at its April meeting: 

WHEREAS the late Richard W. Hogue, Jr. served with great distinction 
as Chairman of this Committee during the period 1957-1960, and earned 


and received the affection and respect of his fellow members of this Com- 
mittee and of this Association; and 


WHEREAS his untimely death is a tragic loss to his family, his numerous 
friends, and his fellow lawyers; 
NOW, THEREFORE, BE IT 
RESOLVED that this Committee express to Mrs. Hogue and his chil- 


dren, the deepest sympathy, and the sense of great personal loss, of the 
members of the Committee; and 


BE IT FURTHER RESOLVED that this Committee make grateful 
recognition to the Association of Mr. Hogue’s devoted and fine service 
to the Committee and the Association; and 


BE IT FURTHER RESOLVED that a copy of this resolution be for- 
warded to the Editorial Board of THE RECoRD of the Association for 
inclusion in the next edition of THE RECORD, and that copies of this 
resolution be forwarded to Mrs. Hogue and his children. 


°e@o 


“TAKE A Loss,” the fourteenth annual Association night show 
played to an enthusiastic audience, which included in the re- 
strained language of the Committee on Entertainment, of which 
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Mitchell Jelline is the Chairman, “bevies of boisterous barristers 
and jowelled, jaundiced judiciaries.” The show was the joint 
work of Alan J. Littau and Richard N. Burns, who wrote the 
book, and Eugene A. Leiman, Eastman Birkett and Richard 
Owen, who composed the original music and lyrics. The pro- 
ducer was Clare E. Walker and the director Richard Hunt. 


o@o 


THE ANNUAL spring outing of the Committee on Criminal Courts, 
Law and Procedure, Arthur H. Christy, Chairman, was held at 
the Sunningdale Country Club, Scarsdale, on May 23. Present 
and former members of the Committee were present, as were 
members of the New York County Lawyers’ Criminal Courts 


Committee. 
e@o 


JosEPH E. DYER, Chairman of the Association’s Committee on 
the Municipal Court, was inducted on May 1 as a Justice of the 
Domestic Relations Court. 
°@o 

EDWIN L. GASPERINI, Chairman of the Committee on Federal 
Legislation, represented the Association at hearings before the 
United States Senate Subcommittee on Constitutional Rights. 
The hearings were held on bills dealing with wiretapping and 


eavesdropping. 
°@o 


SURROGATE S. SAMUEL DI FALCO discussed “Libel in Wills” at a 
meeting of the Section on Wills, Trusts and Estates, Edward 
Ridley Finch, Jr., Chairman. 

Bernard D. Meltzer and Isaac N. Groner discussed ““The Valid- 
ity of Employer and Employer Association Locks-Outs” at a meet- 
ing of the Section on Labor Law, Emanuel Dannett, Chairman. 


0@o 


THE COMMITTEE on Continuing Legal Education has announced 
that a seminar on business planning and professional responsi- 
bility will be held at the 1961 Annual Meeting of the American 
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Bar Association in St. Louis on Sunday, August 6. Participating 
will be Professor Robert Braucher of the Harvard Law School, 
as Chairman, Professor David R. Herwitz of the Harvard Law 
School, Norris Darrell, President of The American Law Institute 
and Ross L. Malone, former President of the American Bar 
Association. The seminar will be under the auspices of the Joint 
Committee on Continuing Legal Education of The American 
Law Institute and the American Bar Association, Harrison 
Tweed, Chairman, and was arranged by the American Bar Asso- 
ciation’s Standing Committee on Continuing Education of the 
Bar, Churchill Rodgers, Chairman. 


°o@o 





There are still available seats on Flight No. 3 (Irish Airlines 
Boeing Jet) which leaves Idlewild for London on Friday, 
August 25, and returns from Paris on Monday, September 18. 
The round trip tariff is $292. Applications for reservations 
should be made at the Office of the Executive Secretary. 

















The Calendar of the Association 


for June 


(as of May 23, 1961) 


Dinner Meeting of Committee on Professional Ethics 


Meeting of Section on Wills, Trusts and Estates 
Meeting of Committee on Municipal Affairs 


Dinner Meeting of Executive Committee 
Dinner Meeting of Committee on International Law 
Dinner Meeting of Committee on Trade Regulation 


Dinner Meeting of Committee on Corporate Law Depart- 
ments 

Dinner Meeting of Special Committee on Housing and 
Urban Development 


Dinner Meeting of Committee on Military Justice 
Dinner Meeting of Committee on Administrative Law 
Dinner Meeting of Committee on Federal Legislation 
Meeting of Library Committee 


Adjourned Annual Meeting of the Association: 5:00 p.m. 
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The President’s Letter 


To the Members of the Association: 


I will not attempt to conceal either my pleasure or my pride 
in having been again selected as your President. The past twelve 
months have been most enjoyable for me and I look forward 
with keen anticipation to the coming year. 

When I think of the long and distinguished history of the 
Association, of its many useful contributions to the life of this 
community and to our profession, I am very proud indeed to be 
chosen by you to work with you again. I know that you all share 
my pride in the Association. I have also discovered that you too 
find pleasure in meeting with fellow members from time to time 
in this historic House. 

I suspect that at the end of his first term most of our Presidents 
would say that what struck them most forcefully was the almost 
unbelievable variety of the many activities that go on here each 
day. Before becoming President I thought I had been a reason- 
ably active member over the years and had a pretty good idea 
of what the Association was doing and the number of members 
who met together in this House. 

The truth is that I did not know half the story. In terms of 
hard statistics, which you will not be troubled with on this occa- 
sion, the record is remarkable. In terms of what has been accom- 
plished it is inspiring. 

My annual report will speak of some of these accomplishments; 
they are really your accomplishments, of course. I will mention 
only one example now, which you have all read about recently 
in the press. I refer to the very significant influence our study on 
the Federal Conflict of Interest Statutes has had on the proposals 
made to the Congress by President Kennedy (who generously 
mentioned our contribution). 

I must not make a speech, but I must express my deep grati- 


Editor’s Note: Mr. Marden’s Letter is in substance his statement to the Annual 
Meeting. 
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tude to the loyal and efficient staff who have worked so faithfully 
to serve you during the past year. 

Hearty thanks are also due to the retiring members of our 
official family: James H. Halpin, Chairman of the Executive 
Committee, Harold H. Healy, Jr., our Secretary, and three hard- 
working members of the Executive Committee, Messrs. David 
L. Benetar, Peter H. Kaminer and Breck P. McAllister. 

Thank you again for the great honor you have done me to- 
night. Let us go forward together in the great tradition of this 
Association. 

Orison S. MARDEN 


May 9, 1961 
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The Lawyer’s Role in the Search for Peace 


By Dup.ey B. BonsaL 


From earliest times man has aspired to be free to live his own 
life and to have the opportunity of self-expression. This aspira- 
tion has often been expressed, perhaps nowhere better than in 
our own Declaration of Independence where it is stated that all 
men are endowed by their Creator with certain unalienable 
rights, and that among these are life, liberty and the pursuit of 
happiness. 

It is this aspiration that brought law into existence. It is through 
law that man has expressed his aspiration and has sought to pro- 
tect it. This protection is in the concept that all men, from the 
highest to the lowest, are subject to the law. 

This concept found early expression in our common law when, 
in 1601, Chief Justice Coke first asserted that, under God, the 
common law was supreme, even over the king. 

Man’s aspiration and the law which protects it are often under 
attack, and sometimes, indeed, appear to be completely destroyed, 
but they always rise again. The great conquerors of history have 
sought to destroy the aspirations of men by subjecting them to 
their temporal power. And so, through to modern times, we have 
seen a succession of emperors, kings, potentates and dictators en- 
deavoring to do the same thing. These attacks vary in form from 
age to age and from generation to generation. In recent times 
we have seen two of them—the totalitarian right in the form of 
Hitler and Mussolini, and the totalitarian left in the form of 
Communist Russia. 

Prophecy is always hazardous, but I venture to say that future 
historians will record Communism as the greatest attack of all, 
because here, in the guise of “liberation,” more than a billion 


Editor’s Note: Mr. Bonsal delivered the paper published here at the Law Day 
Dinner of the Student Bar Association of the University of Pittsburgh School of 
Law. It is printed with the permission of the Law School and of the Pittsburgh 
Legal Journal. 


313 











314 THE RECORD 


people on the surface of this earth have been subjected to an 
imperialism which would destroy Man’s aspiration in the interest 
of an ideology directed by a few. 

The factor that makes the Communist attack so dangerous is 
that it cannot be met, as have so many attacks in the past, by 
battle. Battle today would destroy both the Communist world 
and the free world. While Man’s aspiration could not be destroyed 
so long as anyone lived, the world would be set back for the un- 
ascertainable length of a second Dark Age. 

Fortunately, there are indications that the Communists are also 
aware that they cannot use battle to carry out their attack except 
perhaps as a corrollary through the occasional starting of “brush 
fire” wars. Their main attack is a psychological one, and the 
battlefield knows no frontiers—it is the entire world. And it is on 
this plane that we must be prepared to meet them. We cannot 
stand on the defensive; we must meet them affirmatively. In this 
great contest, which may continue through your lifetime, it is not 
only the United States, it is the people of all the countries who 
have thus far escaped Communist imperialism who must join in 
the effort. And since it is the law which has protected Man’s 
aspiration in the past, so it must be the lawyers who take the lead 
in the struggle now before us. 

A start has been made by the American lawyer through his 
participation in two important programs. The first is the program 
of the International Commission of Jurists, and the second is the 
program sponsored by the American Bar Association through its 
Special Committee on World Peace Through Law. The first of 
these programs is designed to marshal the efforts of the lawyers 
of the world towards the development of and the respect for the 
Rule of Law in their own countries. The second, the A.B.A. pro- 
gram, seeks to further the development of an international Rule 
of Law which will be respected by the nations of the world. Both 
programs are essential. If individual States do not respect the 
Rule of Law internally, they are not likely to respect an inter- 
national Rule of Law. Since I believe most of you are familiar 
with the work of the A.B.A. Special Committee under the chair- 
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manship of a former President of the A.B.A., Mr. Rhyne, I would 
like to devote most of my time to a discussion of the work of the 
International Commission of jurists, with which I believe you 
may be less familiar. 

The Commission consists of 25 lawyers from various parts of 
the free world, including two from the United States. Between 
meetings of the Commission there is a small Executive Commit- 
tee of five, with one from the United States, which gives direction 
to the Commission activities. It presently has its seat in Geneva 
and its Secretary-General is a Swiss. * The Administrative Secretary 
isan American, and working under them is a staff of legal experts 
drawn from various parts of the world. It is this staff which is 
responsible for the Commission’s publications, which include a 
journal, a bulletin and a newsletter, all of which enjoy world- 
wide distribution to a mailing list of over thirty thousand. 

The Commission first undertook a study of legal conditions in 
other Communist satellite countries of Europe. It also sought the 
support and cooperation of lawyers throughout the world. The 
Association of the Bar of the City of New York was the first Amer- 
ican legal group to become interested in the Commission. It spon- 
sored an open rally in New York in May of 1953. This rally was 
addressed, among others, by Judge Learned Hand and John J. 
McCloy, former High Commissioner in Germany. The American 
Bar Association acted soon thereafter. At its annual meeting in 
Boston in August of 1953 the A.B.A. adopted a resolution in sup- 
port of the International Commission of Jurists and later set up 
a Committee to assist the Commission. The Commission received 
similar enthusiastic support, at first from lawyers in European 
countries, but as its work developed, from lawyers all over the 
free world. 

The Commission completed its study of legal conditions in the 
satellite countries and called an International Congress of Jurists 
in Athens in June of 1955. Its study was contained in a working 


* Effective July 1, 1961, Sir Leslie Knox Munro, former President of the U.N. 
General Assembly, will succeed Dr. Jean-Flavien Lalive as Secretary General. 
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paper for this Congress entitled “Justice Enslaved.” This Con- 
gress was attended by judges and lawyers from 39 free-world 
countries, and in addition there were present nearly a score of 
distinguished lawyers who had escaped from nine Communist 
satellite countries. On the basis of its study at the Congress, which 
included the questioning of witnesses, the legal systems of the 
Communist satellite nations were carefully considered and vigor- 
ously condemned in a series of resolutions. The delegates who 
condemned socialist legality included a fair cross-section of the 
judiciary and the bar in Asia and Africa, as well as in Europe and 
the Americas. The Asian group included justices of the Supreme 
Court of India, Pakistan and Turkey. In its final resolution, the 
Congress called upon the Commission to formulate a statement 
of principles of justice under law. The Commission was also 
called upon to “continue its efforts to illustrate the meaning of 
freedom and human dignity” and to expose systematic injustices 
wherever found. 

It was interesting to find in Athens that the lawyers from the 
underdeveloped countries of the world had an acute understand- 
ing of the dangers of Communism to their countries and to the 
world. However, they pointed out that the best counter-offensive 
was to rally the lawyers of the world to the fundamentals of a 
Rule of Law as understood in a free society. As a result of this, 
the Congress adopted what has since been known as the “Act of 
Athens,” and which provides as follows: 

“We free jurists from forty-eight countries, assembled in Athens at the 
invitation of the International Commission of Jurists, being devoted to the 
Rule of Law which springs from the rights of the individual developed 
through history in the age-old struggle of mankind for freedom; which rights 
include freedom of speech, press, worship, assembly and association and the 


right to free elections to the end that laws are enacted by the duly elected 
representatives of the people and afford equal protection to all. 


“Being concerned by the disregard of the Rule of Law in various parts of 
the world, and being convinced that the maintenance of the fundamental 
principles of justice is essential to a lasting peace throughout the world. 


“Do solemnly declare that: 
1. The State is subject to the law. 
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2. Governments should respect the rights of the individual under the 
Rule of Law and provide effective means for their enforcement. 

3. Judges should be guided by the Rule of Law, protect and enforce it 
without fear or favor and resist any encroachments by governments or 
political parties on their independence as judges. 

4. Lawyers of the world should preserve the independence of their 
profession, assert the rights of the individual under the Rule of Law and 
insist that every accused is accorded a fair trial. 


“And we call upon all judges and lawyers to observe these principles . . .” 


The Act of Athens represents a common denominator of basic 
principles accepted under various legal systems. 

A few months after the Athens Congress, Chief Justice Warren 
wrote an article in FORTUNE magazine entitled ““The Law and 
the State.” In that article he described the Act of Athens and 
stated: 

“If by 1980 this writ should run through all the nations whose lawyers 


helped frame it, then indeed will the great tradition of government under 
law be established beyond challenge in our world.” 


As a result of the Athens Congress, the program of the Com- 
mission developed along two lines: first, the continuation of the 
exposure of systematic injustice; and second, the development of 
a positive program based on a Rule of Law for a free society. In 
the exposure of systematic injustice the Commission’s activities 
were not confined to Communist countries. Indeed, they ex- 
tended to states on our side of the iron curtain. Studies, for exam- 
ple, were made in Spain, Portugal, Iraq and the Union of South 
Africa. The results of these studies were widely disseminated so 
that the attention of the legal profession was focused on the con- 
ditions prevailing in these countries. In addition, direct repre- 
sentations were made by the Commission to the governments 
concerned. Violations of the Rule of Law occurring in countries 
in Asia, Africa and Latin America were similarly documented 
and exposed. 

Perhaps the principal accomplishment of the Commission in 
exposing systematic injustice occurred in connection with the 
Hungarian uprising in 1956. After the rebellion was crushed by 
the Russian Army, the Commission documented from Hun- 
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garian sources the various decrees enacted by the Communist 
authorities, the many trials that were held and the executions 
which followed. This material was made available to the United 
Nations. When the Special Committee on the Problem of Hun- 
gary, of the United Nations, was making its investigation, the 
Commission was invited to present its evidence, which it did in 
Geneva through Lord Shawcross, the British member of the Com- 
mission and former Attorney General of England. Indeed, the 
Commission was the only non-governmental group to present 
evidence to this Committee. You will remember that the United 
Nations Special Committee published its report disclosing the 
tragedy of Hungary and the destruction of the legal processes by 
the Communists, which report was the basis of the United 
Nations General Assembly resolution on the subject. Though 
the guilty people in Hungary have not paid for their crimes they 
do stand exposed and condemned before the bar of the civilized 
world. 

The Commission again went into action when the Chinese 
Communists overran Tibet. Here was another example of Com- 
munist imperialism at its worst. It involved the destruction of 
a country and its institutions, and the enforced servitude of its 
people to a foreign army and ideology. Despite the enormous 
difficulties of geography, language and religious customs, the 
Commission, through its Indian colleagues, was able to interview 
the refugees from Tibet and to reconstruct, in part at least, the 
calamity that had befallen that country. Here again the Commis- 
sion made its information available to the United Nations, and 
the General Assembly adopted a resolution condemning the 
destruction of freedom in Tibet. 

Perhaps of greater interest to this audience of judges, lawyers 
and law students is the positive program which grew out of the 
Act of Athens. This is the common denominator that I men- 
tioned to you a few minutes ago and which is spelled out in that 
Act. The Commission undertook a study of the principles that 
constitute the Rule of Law in the different countries and differ- 
ent systems of law prevailing in the free world. The study for the 
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United States was prepared by a committee of the American Bar 
Association, under the chairmanship of Ernest Angell of New 
York. The members of the committee came from all over the 
United States and included Dean Fordham of the University of 
Pennsylvania Law School. The committee, with the active par- 
ticipation of many other lawyers, judges and teachers of law, 
prepared a report in 1958 entitled “The Rule of Law in the 
United States.” 

This report was submitted to the International Commission 
of Jurists. Many similar studies were made by leading lawyers 
in other countries of the free world and were also submitted to 
the Commission. The then Secretary-General of the Commission, 
Professor Norman S. Marsh of University College, Oxford, who 
is a distinguished legal scholar, produced a remarkable synthesis 
of all the material submitted. This is an authoritative analysis 
of the legal principles recognized in a free society. 

The Commission determined that Professor Marsh’s analysis 
should be studied by a representative meeting of lawyers, includ- 
ing some who had participated in the preparation of the material 
on which it was based. Moreover, while the analysis was of impor- 
tance to all free countries, it was deemed particularly important 
for those countries which have recently achieved independence 
or which are in the process of attaining it. Certainly the largest 
and most important of these is India, which obtained its inde- 
pendence following World War II, and the Commission decided 
that this would be an appropriate place to consider the legal 
principles requisite to a free society. And so the Commission 
called a congress, which was held in New Delhi in January of 
1959 and which it was my privilege to attend. The Republic of 
India is an underdeveloped country with a teeming population 
of over 400,000,000 people. I have never been anywhere in the 
world where I had the feeling of pressure of people around me 
such as I sensed in New Delhi. They are incredibly poor, and 
only 17% of the population is literate. It is hard to conceive how 
they keep body and soul together, yet somehow they do. The 
government of India is strongly dedicated to the protection of 
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the rights of the individual and, despite enormous social prob- 
lems, is striving to develop a modern system of law. Because of 
the poverty of its people, the government leans towards Socialism, 
believing that the freedoms to be guaranteed include freedom 
from want and that it is the government’s responsibility to see 
that freedom from want becomes an actuality. India is a weather 
vane because whether it will solve its problems and survive as a 
free country or whether it will be overwhelmed by the Com- 
munist power to the north may determine the fate of the Western 
World. 

The Congress in New Delhi considered Professor Marsh’s 
analysis and the various studies which had been made of the 
Rule of Law in different countries. Judges, practicing lawyers 
and teachers of law from 53 countries came to New Delhi to par- 
ticipate in this meeting. They came from the new free states of 
Asia and Africa, as well as from many of the countries of the 
western world. The American participants included former At- 
torney General Herbert Brownell, Judge Harold A. Stevens of 
the Appellate Division, Presiding Justice Florence M. Kelley of 
the Domestic Relations Court, Dean Robert G. Storey of South- 
ern Methodist University Law School and Charles S. Rhyne, both 
former Presidents of the American Bar Association, Bethuel M. 
Webster, former President of The Association of the Bar of the 
City of New York, and Ernest Angell. 

The Congress was well received by the Indian authorities. 
Prime Minister Nehru spent a better part of a day with us, and 
the Attorney General of India was in constant attendance. From 
a review of the papers presented, the participants in the Congress 
adopted the Declaration of Delhi, which sets forth, perhaps for 
the first time in history, the principles of law which govern a free 
society. The Congress, which was presided over with distinction 
by Mr. Justice Vivian Bose, recently retired from the Supreme 
Court of India, divided these principles into those covering the 
legislative and the Rule of Law, the executive and the Rule of 
Law, the criminal process and the Rule of Law, and the judiciary 
and the legal profession under the Rule of Law. Many of these 
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principles already imbedded in our own Constitution will, I be- 
lieve, as a result of the Declaration of Delhi, be equally firmly 
imbedded in the constitutions of the new countries. 

Among the principles of the Declaration of Delhi which I 
think will be of particular interest to you are that judicial review 
extends to the acts of the executive, and that the executive must 
be prevented by constitutional means from denying individual 
rights or from usurping functions of the legislature and the judi- 
ciary. The independence of the judiciary and of the legal profes- 
sion would also be assured in the Declaration of Delhi. A specific 
provision was included that a judge’s remuneration should not, 
during his term of office, be altered to his disadvantage. In some 
respects the provisions as to the judiciary go even further than 
our law. They hold that a judge should be assured of tenure dur- 
ing life or until a fixed retirement age. He should not be removed 
from office except for causes specifically provided by statute, and 
then only by a body of judicial character assuring him of all the 
safeguards accorded to an accused person in a criminal trial. As 
to the legal profession, the Declaration of Delhi provides that its 
independence is essential to the maintenance of the Rule of Law 
and that the profession should be free to manage its own affairs 
subject only to general supervision by the courts and regulations 
concerning admission to the bar. While lawyers should be free 
to accept or reject any case offered, they must always be prepared 
to defend persons associated with unpopular causes and minority 
views with which they themselves may be entirely out of sym- 
pathy. And finally, the independence of the profession requires 
that the services of the profession be available to rich and poor 
alike and that adequate legal representation must be provided 
to all those threatened as to their life, liberty, property or reputa- 
tion, even where they are not able to pay for it. 

As I mentioned to you a few minutes ago, the Declaration of 
Delhi is a statement of principles of law, which in the opinion of 
a cross section of the judges and lawyers of the world are requisite 
to a free society. It is a statement of principles which is now being 
studied in all of the new countries of the world who are seeking 
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to establish free societies under a Rule of Law. The Commission 
is acting as a clearing house in making information available on 
various of these principles and how they have been enacted into 
law in other countries. The Commission is presently conducting 
a survey in the various countries of the free world to determine 
the extent to which these countries now follow the principles of 
a Rule of Law which were enunciated at Delhi, with a view to 
securing further adherence to these principles. 

Since Delhi, the Commission has concentrated its interest on 
the new countries of Africa. Early in January of this year it spon- 
sored a meeting in Lagos, Nigeria, which was attended by 194 
judges, practicing lawyers and teachers of law from 23 African 
nations as well as nine countries from other continents. There 
were three American representatives at this conference, includ- 
ing a distinguished member of your United States Court of 
Appeals, Judge Hastie. This was the first time that African law- 
yers from the former British domains had ever met with the 
African lawyers from the former French domains to discuss the 
common principles of the Rule of Law, whether inherited from 
the British common law or the French civil law. The congress, 
reaffirmed the Act of Athens and the Declaration of Delhi with 
special reference to Africa, and in the “Law of Lagos,” declared: 


“1. That the principles embodied in the CONCLUSIONS of this Con- 
ference which are annexed hereto should apply to any society, whether 
free or otherwise, but that the Rule of Law cannot be fully realized 
unless legislative bodies have been established in accordance with the 
will of the people who have adopted their Constitution freely; 


“g. That in order to maintain adequately the Rule of Law all Govern- 
ments should adhere to the principle of democratic representation in 
their Legislatures; 


“3. That fundamental human rights, especially the right to personal 
liberty, should be written and entrenched in the Constitutions of all 
countries and that such personal liberty should not in peacetime be 
restricted without trial in a Court of Law; 


“4. That in order to give full effect to the Universal Declaration of 
Human Rights of 1948, this Conference invites the African Govern- 
ments to study the possibility of adopting an African Convention of 

Human Rights in such a manner that the CONCLUSIONS of this 
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Conference will be safeguarded by the creation of a court of appro- 
priate jurisdiction and that recourse thereto be made available for all 
persons under the jurisdiction of the signatory States; 


5. That in order to promote the principles and the practical application 
of the Rule of Law, the judges, practising lawyers and teachers of law 
in African countries should take steps to establish branches of the 
International Commission of Jurists.” 


Of utmost significance was that at the congress in Lagos the 
lawyers present felt free to discuss inadequacies of the Rule of 
Law in their own countries in such areas as preventive detention, 
and to dedicate themselves to the task of eliminating such laws 
in their own countries. This congress, presided over by the Chief 
Justice of Nigeria, may well be the dawn of a new era in Africa 
with the countries standing shoulder to shoulder in support of 
the Rule of Law and against totalitarian dictatorship. 

Turning briefly to the A.B.A. program, as you know the Special 
Committee on World Peace Through Law is sponsoring various 
regional meetings throughout the world. One of these will be 
held in San Jose, Costa Rica in June and will be attended by 
representatives of the various Latin American countries. It is 
contemplated that, as a result of these regional meetings, a world 
conference of lawyers will be held, perhaps in 1962, to define 
those principles of international law which are essential to the 
preservation of international peace. 

International law has always been handicapped through lack 
of a practical machinery for its enforcement. Hence the prime 
requisites of an international Rule of Law must be recognition 
by states of judicial determinations made by the International 
Court of Justice and adequate machinery for the enforcement of 
such determinations. 

This leads me to comment briefly on the intense public debate 
now going on in our country with regard to the repeal of the 
so-called Connally Amendment. You will recall that at the time 
the Senate ratified the statute of the International Court in 1945, 
it made a reservation to the compulsory jurisdiction of that Court, 
by excepting all “disputes with regard to matters which are essen- 
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tially within the domestic jurisdiction of the United States as 
determined by the United States of America.” The last eight 
words—“as determined by the United States of America”—were 
added in an amendment proposed by Senator Connally, and it is 
these eight words which constitute the issue now before the 
country. 

I should state here and now that I am firmly of the view that 
this Amendment should be repealed. The Charter of the United 
Nations, through which the International Court of Justice derives 
its jurisdiction, specifically excepts domestic disputes from that 
jurisdiction. Article 2 of the Charter provides that “Nothing 
contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the 
domestic jurisdiction of any state or shall require members to 
submit such matters to settlement under the Charter.” 

The debate has brought out that the effect of the Connally 
Amendment is to give every other country against whom we may 
have an international dispute the same right which we claim for 
ourselves, viz., the right to dismiss our complaint before the In- 
ternational Court on the ground that the defendant’s state has 
internally ruled that the subject matter is one of domestic juris- 
diction. France, which had a reservation somewhat similar to 
the Connally Amendment, found this out to its sorrow a few 
years ago when it sought to sue Norway, and has since repealed 
its reservation. 

If we are to achieve peace through an international Rule of 
Law, we must take the lead, and we cannot take that lead by 
trying to reserve to ourselves rights which we are not prepared 
to accord to other states. This, to my mind, is the issue. To lag 
behind here is to jeopardize the positive programs in which 
American lawyers are participating and which I have outlined 
to you tonight. 

When I finished law school I did not think that one’s profes- 
sional life could have any international significance. Probably 
like many of you here today, I was primarily interested in getting 
a job with a law firm or hanging out my shingle in my home 
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town. So I suppose that some of you may wonder what all this 
has to do with you and your future. 

I indicated earlier in my remarks that the issue is not when 
or whether we may go to war, but what is the substitute for war 
in the struggle against Communism. The answer is that the vic- 
tory will be won if people live under a Rule of Law. 

The standard which we set as American lawyers may well hold 
the key, because much of the world is driven to making a choice 
between a Rule of Law as we understand it and Socialist legality 
as the Communists understand it. If we lawyers can make the 
Rule of Law a living ideal, others will follow. If we merely give 
it lip service or use it when it is convenient to do so, we cannot 
except our example to be followed. The lawyers of the new coun- 
tries are not interested in our precept, but they are deeply inter- 
ested in what we do to sustain this ideal. And so the message I 
would like to leave with you today is that we lawyers have the 
opportunity, and indeed the duty, to make our own legal system 
work in such a way that we live up to the principles of our con- 
stitutions, both federal and state. We have a professional respon- 
sibility to this cause which requires our day-to-day dedication. 
In meeting it, we serve not only our own interests as lawyers; we 
serve the interests of our country, and we serve the interests of a 
lasting peace in a free world. 











Colonial Justice: The Unique Achievement 
of the Privy Council’s Committee 
of Judges—A Review* 


By Otto C. SoMMERICH 


The author of this book is Barnett Hollander, a member of 
The Association of the Bar since 1919. He is a native of England 
and came to New York at an early age. He graduated from the 
College of the City of New York, and subsequently from New 
York Law School. He generously gave to The Association of the 
Bar many of the English pictures that decorate its walls. 

In 1925 he returned to England and established an office in 
London, in addition to his New York office. He was always very 
active in his American practice in New York and, based upon his 
experience, wrote a very valuable book entitled, Confiscation 
(Soviet), Aggression (German), Foreign Funds Control in Ameri- 
can Law, and he recently published a work, The International 
Law of Art. 

In his new book, Colonial Justice: The Unique Achievement 
of the Privy Council’s Committee of Judges, Mr. Hollander dis- 
cusses in detail the origin and jurisdiction of the Privy Council 
which, as we all know, operated as a court of appeals for the 
members of the British Commonwealth. Besides describing the 
function of the Privy Council’s Committee of Judges, the book 
is illustrated with many examples of the appeals taken to that 
court. Many of the cases arose in the countries which were re- 
cently granted their independence from the Mother country and 
acquired membership in the United Nations. 


Editor’s Note: Mr. Sommerich is a member of the Committee on Foreign Law and 
Chairman of the Committee on European Law of the Section of International and 
Comparative Law of the American Bar Association. 

* Barnett Hollander, Colonial Justice: The Unique Achievement of the Privy 
Council’s Committee of Judges, Bowes & Bowes Publishers Ltd., 42 Great Russall 
Street, London, W.C.1, England, 1961, with introduction by The Rt. Hon. Lord 
Shawcross, P.C., Q.C., an Honorary Member of the Association. 
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Some of the examples illustrating the importance of the Privy 
Council are appeals in lawsuits involving slave trade, piracy, 
ritual murder, armed rebellion, extradition, and many others. 

We often speak of the Rule of Law and to us it illustrates that 
in many cases the Rule of Law is not complete without the right 
to appeal. In our experience, where the right of appeal does not 
exist the administrative tribunal acts arbitrarily, especially in 
cases where some branch of the Government is one of the parties 
concerned. 

In a letter written to the author, the Chairman of the Bar 
Council, Gerald Gardiner, Q.C., referring to the book, wrote: 


“I shall be the more interested to read it because I attended, 
in January, a Congress called in Nigeria on the rule of law 
by the International Commission of Jurists where we had 
lawyers from 27 different African countries, two thirds of 
whom were Africans, and where we were discussing the 
very principles to which you refer in your book.” 


Mr. Hollander’s work contains so many interesting gems of 
legal precedents that the book is recommended not only to mem- 
bers of the Bar but to the general public. 
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COMMITTEE ON PROFESSIONAL ETHICS 
OPINION NO. 850 


Question: A lawyer received a printed circular mailed by a bank to its deposi- 
tors which suggested that the addressee consider whether his will is “up to 
date”; listed several changes of fact and law which might require revision 
of the will; and also stated that personnel of the bank were available to 
confer with the addressee and his attorney in reviewing the addressee’s pres- 
ent will. Would enclosure of a copy of this circular by the lawyer with an 
accompanying letter to clients whose wills he had prepared be in violation 
of the Canons of Ethics condemning solicitation of business? 


Answer: It is not improper for a lawyer who has drawn a will for a client 
and who has no reason to think he has been superseded to call the client’s 
attention to changes of fact or law which may require a review of the will 
or to suggest a review of the will where a substantial lapse of time may have 
resulted in changed circumstances, but he should leave it to the client to 
suggest a conference. Sending to clients a copy of an advertisement or circu- 
lar published by a bank seems to the Committee to be in bad taste and to 
savor of solicitation, especially where the advertisement or circular suggests 
not only a review of the client’s will but also a conference with the lawyer. 
See Opinions Nos. 231 and 554 of this Committee. 


May 1, 1961 


COMMITTEE ON PROFESSIONAL ETHICS 
OPINION NO. 851 


The New York Law Journal has requested the opinion of this Committee 
regarding the principles applicable to notices published in the Law Journal 
advertising the availability of lawyers for specialized legal services to be 
rendered to other lawyers. 

Canon 46 of the Canons of Ethics of this Association and of the New York 
State Bar Association (and the corresponding Canon of the American Bar 
Association before a liberalizing amendment in 1956) provides as follows: 


“CANON 46. NOTICE OF SPECIALIZED LEGAL SERVICE. 


“Where a lawyer is engaged in rendering a specialized legal service 
directly and only to other lawyers, a brief, dignified notice of that 
fact, couched in language indicating that it is addressed to lawyers, 
inserted in legal periodicals and like publications, when it will afford 
convenient and beneficial information to lawyers desiring to obtain 
such service, is not improper.” 
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The prior opinions of this and other bar association committees inter- 
preting this Canon appear in many respects to be inconsistent and confusing 
as applied to the conditions of modern legal practice which call for special- 
ization in an increasing degree. This Committee is now of the opinion that 
the term “specialized legal services” should not be limited to admiralty, 
patent, trademark, copyright law or other specialties in which some lawyers 
practice exclusively. The term should be interpreted with sufficient breadth 
to permit lawyers to notify other lawyers of their availability for any special 
legal service that may assist other lawyers in serving their clients. The line 
between “specialized” and general legal services has to be drawn according 
to a rule of reason and in a manner that does not permit the use of advertise- 
ments which constitute nothing more than a solicitation of general legal 
business. 

As to the form of the advertisement, brevity and dignity are of the utmost 
importance and it should be so worded as to indicate that it is addressed to 
lawyers only. It should not be in display type or contain representations of 
special ability, diligence or experience, nor should it contain puffing, selling, 
or self-laudatory language. 

Its publication should be limited to legal journals published in the locality 
where the lawyer has his office. Under ordinary circumstances we see no 
reason for limiting the number of insertions. 

To the extent that they may be inconsistent with the foregoing, previous 
opinions of this Committee are overruled. 


May 1, 1961 
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